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§120- 08- 02 Per mi t s -  maj or  st at i onar y sour ces and maj or  

modi f i cat i ons l ocat i ng i n pr event i on of  s i gni f i cant  det er i or at i on 
ar eas.  
 
§120- 08- 02 B Def i ni t i ons 

 
" Begi n act ual  const r uct i on"  means,  i n gener al ,  i ni t i at i on of  physical 
on- si t e const r uct i on act i v i t i es on an emi ssi ons uni t  whi ch ar e of  a 
per manent  nat ur e.  Such act i v i t i es i ncl ude,  but  ar e not  l i mi t ed t o,  
i nst al l at i on of  bui l di ng suppor t s and f oundat i ons,  l ayi ng of  
under gr ound pi pewor k,  and const r uct i on of  per manent  st or age st r uct ur es.  
Wi t h r espect  t o a change i n met hod of  oper at i on,  t hi s t er m r ef er s t o 
t hose on- si t e act i v i t i es- ot her  t han pr epar at or y act i v i t i es whi ch mar k 
t he i ni t i at i on of  t he change.  
 
" Const r uct i on"  means any physi cal  change or  change i n t he met hod of  
oper at i on ( i ncl udi ng f abr i cat i on,  er ect i on,  i nst al l at i on,  demol i t i on,  
or  modi f i cat i on of  an emi ssi ons uni t )  whi ch woul d r esul t  i n a change i n 
act ual  emi ssi ons.  
 
" Commence"  as appl i ed t o const r uct i on of  a maj or  st at i onar y sour ce or  
maj or  modi f i cat i on,  means t hat  t he owner  has al l  necessar y 
pr econst r uct i on appr oval s or  per mi t s and ei t her  has:  
 

( 1)  Begun,  or  caused t o begi n,  a cont i nuous pr ogr am of  act ual  
on- si t e const r uct i on of  t he sour ce,  t o be compl et ed wi t hi n a 
r easonabl e t i me;  or  

 
( 2)  Ent er ed i nt o bi ndi ng agr eement s or  cont r act ual  obl i gat i ons,  

whi ch cannot  be cancel ed or  modi f i ed wi t hout  subst ant i al  l oss 
t o t he owner ,  t o under t ake a pr ogr am of  act ual  const r uct i on 
of  t he sour ce,  t o be compl et ed wi t hi n a r easonabl e t i me.  



 

 

 

WEBSTER Def i ni t i ons:  
 
" f abr i cat i on"  means ( 1)  a f abr i cat i ng or  bei ng f abr i cat ed;  
const r uct i on;  manuf act ur e.  

 
OPI NI ON:  
 
The f i r st  r equi r ement  cont ai ned i n t he def i ni t i on of  " Commence"  i s f or  
an owner  of  a maj or  st at i onar y sour ce t o obt ai n al l  necessar y 
pr econst r uct i on appr oval s or  per mi t s.  " Sect i on 169 ( 2)  ( B)  of  t he Cl ean 
Ai r  Act  def i nes " Al l  necessar y pr econst r uct i on appr oval s or  per mi t s"  as 
meani ng t hose per mi t s or  appr oval s r equi r ed by t he per mi t t i ng aut hor i t y 
as a pr econdi t i on t o under t aki ng any act i v i t y under  c l auses ( 1)  or  ( 2)  
of  t he def i ni t i on of  " Commence" .  Once t hese pr econst r uct i on appr oval s 
or  per mi t s have , been obt ai ned by t he owner ,  t hen t he owner  must  ei t her  
( 1)  Begun,  or  caused t o begi n,  a cont i nuous pr ogr am of  act ual  on- si t e 
const r uct i on of  t he sour ce,  t o be compl et ed wi t hi n a r easonabl e t i me;  
or  ( 2)  ent er  i n bi ndi ng agr eement s or  cont r act ual  obl i gat i ons,  whi ch 
cannot  be cancel ed or  modi f i ed wi t hout  subst ant i al  l oss t o t he owner ,  
t o under  t ake a pr ogr am of  act ual  const r uct i on of  t he sour ce,  t o be 
compl et ed wi t hi n a r easonabl e t i me.  
 
§120- 08- 02 S adds cr edence t o t hi s opi ni on.  Par agr aph S 1 st at es:  " Any 
owner  who const r uct s or  oper at es a sour ce or  modi f i cat i on not  i n 
accor dance ( i )  wi t h t he appl i cat i on submi t t ed pur suant  t o t hi s sect i on 
or  ( i i )  wi t h t he t er ms and condi t i ons of  any per mi t  t o const r uct  or  
oper at e,  or  any owner  of  a sour ce or  modi f i cat i on subj ect  t o t hi s 
sect i on who commences const r uct i on or  oper at i on af t er  t he ef f ect i ve 
dat e of  t hese regulations without applying for and r ecei v i ng a per mi t  
her eunder ,  shal l  be subj ect  t o appr opr i at e enf or cement  act i on 
i ncl udi ng,  but  not  l i mi t ed t o,  any speci f i ed i n subsect i on Z of  t hi s 
sect i on. "  
 
Par agr aph S 2 st at es:  " Appr oval  t o const r uct  shal l  become i nval i d i f  
const r uct i on i s not  commenced wi t hi n 18 mont hs af t er  r ecei pt  of  such 
appr oval ,  i f  const r uct i on i s di scont i nued f or  a per i od of  18 mont hs or  
mor e,  or  i f  const r uct i on i s not  compl et ed wi t hi n a r easonabl e t i me. "  
 
EPA' s December  18,  1978,  memor andum " I nt er pr et at i on of  ` Const r uct ed'  as 
i t  Appl i es t o Act i v i t i es Under t aken Pr i or  t o I ssuance of  a PSD Per mi t "  
add addi t i onal  conf or mat i on on t hi s subj ect .  The i ssue addr essed i n 
t hi s memor andum i s wher e on t he cont i nuum f r om pl anni ng t o oper at i on of  
a maj or  emi t t i ng f aci l i t y  does a company or  ot her  ent i t y  v i ol at e t he 
PSD r egul at i ons i f  i t  has not  yet  r ecei ved a PSD per mi t .  Commencement  of  
const r uct i on i s speci f i cal l y  def i ned i n Sect i on 169( 2) ( A)  of  t he Cl ean 
Ai r  Act ,  40 CFR 52. 21 ( b)  ( 8)  and §120- 08- 02 B.  However ,  t hese 
def i ni t i ons ar e f or  t he pur pose of  deci di ng t he t hr eshol d quest i on of  
t he appl i cabi l i t y  of  t he PSD r egul at i ons.  Ther ef or e,  we ar e not  bound by 
i t  i n deci di ng what  act i v i t i es may be conduct ed pr i or  t o r ecei v i ng a 
necessar y PSD per mi t .  



 

 

 

The memor andum est abl i shes EPA pol i cy and al l ows cer t ai n l i mi t ed 
act i v i t i es in all cases. These al l owabl e act i v i t i es ar e pl anni ng,  
or der i ng of  equi pment  and mat er i al s,  s i t e- c l ear i ng,  gr adi ng,  and 
on- si t e st or age of  equi pment  and mat er i al s. .  However ,  t he memor andum 
caut i ons t hat  any act i v i t i es under t aken pr i or  t o i ssuance of  a'  PSD 
per mi t  woul d be sol el y at  t he owner ' s or  oper at or ' s r i sk.  That  i s ,  even 
i f  consi der abl e expense wer e i ncur r ed i n s i t e- c l ear i ng and pur chasi ng 
equi pment ,  f or  exampl e t her e woul d be no guar ant ee t hat  a PSD per mi t  
woul d be f or t hcomi ngFur t her ,  t he memor andum st at es t hat  " Al l  on- si t e 
act i v i t i es of  a per manent  nat ur e ai med . at  compl et i ng a PSD sour ce f or  
whi ch a per mi t  has vet  t o be obt ai ned ar e prohibited under all 
circumstances. These pr ohi bi t ed act i v i t i es i ncl ude i nst al l at i on of  
bui l di ng suppor t s and f oundat i ons,  pavi ng,  l ayi ng of  under gr ound pi pe 
wor k,  const r uct i on of  per manent  st or age st r uct ur es,  and act i v i t i es of  a 
s i mi l ar  nat ur e. "  


